
Child Safety and Substantiation of Child Maltreatment
Introduction

Substantiation rates in seven states range from 12.7% to 34% and average 24.9% of reports investigated. One State’s substantiation data included: 6377 cases were investigated; 27.7% of the investigations were substantiated; 33.6% of the investigations identified unsafe children. (1)
A state statute states … 
“After the investigation of a report of the abuse or neglect of a child, an agency which provides child welfare services shall determine its case findings based on whether there is reasonable cause to believe a child is abused or neglected, or threatened with abuse or neglect, and whether there is credible evidence of alleged abuse or neglect of the child. The agency shall make one of the following findings:


(a) The allegation of abuse or neglect is substantiated; or


(b) The allegation of abuse or neglect is unsubstantiated.

“Substantiated” means that a report made pursuant to (the statute) was investigated and that credible evidence of the abuse or neglect exists. (2)
Substantiation Defined
The statutory references in the introduction are pretty standard among all state laws. If your law requires substantiation then this statutory requirement probably is a lot like yours. As you know, (basically) substantiation is the decision that CPS makes at the end of an investigation or initial assessment that validates that child maltreatment has occurred.  Substantiation is also called by other names in various states like founded, indicated or confirmed. As far as we know all States except for one complete this decision as result of their investigation or initial assessment.
The concept and practice of substantiation seems to have begun in the 1970s with the emergence of child abuse and neglect reporting laws, data collection concerned with the nature and incidence of child maltreatment and central registries.  Prior to these developments you will find no reference in the literature to the concept or term substantiation as we currently understand it. 
Substantiation is not a Social Work or social service concept. This is important if you consider CPS to be primarily a Social Work or social service endeavor that exists within a governmental, legal context. Social work or a social service orientation avoids labeling or ascribing guilt or requiring accountability for purposes of tracking, punishment or retribution.  
Why Substantiate?
Did you ever think about what the purposes of substantiation were?  Why substantiate a report of child abuse or neglect? How does the concept and practice of substantiation assist us in protecting children? In order to get at purpose let’s look at what the substantiation decision is needed for and what it is not needed for. 
Here is what the substantiation decision appears to be needed for:
· Substantiation is used to classify parents and caregivers as abusers and neglectors. The identification is made official by placing the names of these people on a automated tracking system referred to as a central registry. This is done for future reference so that this information can be used for decision making and screening. The information is used when screening future reports of maltreatment or is used under regulated ways by community professionals such as day care operators during hiring. In some jurisdictions the substantiation decision is not done by the parent’s name but by the child as the victim. (Some associated with the Differential Approach which does not require substantiation agree that a major impetus for this approach was to avoid the labeling and entry of names on central registries.)
· Substantiation is used to inform parents and caregivers about what CPS has decided in relation to the report it has received from (someone in) the community alleging maltreatment. Apparently this serves some sort of accountability to both populations along with recognizing rights and demonstrating respect.
· Substantiation is used to provide for delineation in state and national data bases about the numbers of reports that result in confirmed maltreatment. This kind of information identifies the size of the problem of child maltreatment; contributes to understanding the problem of child maltreatment; can be used to influence program development and implementation; and can be used to make program related decisions such as  funding. 
Here is what the substantiation decision is not needed for:
· Substantiation is not necessary in order to access court authority (get a case into court.) Every day emergency custody actions occur and subsequent filings invoke the authority of the court prior to CPS having reached a substantiation decision. 
· Substantiation is not necessary for a court to adjudicate a child as abused or neglected. Substantiation and adjudication are different decisions using different standards. Substantiation is a decision made by a CPS worker and may or may not be part of a court proceeding. The substantiation decision occurs with far less rigor and less well defined standards than occur in a courtroom. A judge makes the adjudication decision based on evidence provided by CPS as well as others. The court does not feel constricted or limited by whether CPS has or has not substantiated a case.  The information a CPS worker gathers in order to reach a finding about child maltreatment results in the testimony the worker provides which contributes to the court’ judgments about adjudication.  The fact that a CPS worker substantiated maltreatment does not translate automatically into a court adjudicating maltreatment.  
· Substantiation is not necessary in order to open a case for ongoing CPS. Maltreatment is not a very good concept for decision making related to who will be served. (More about this issue later.) The fact is, nationally, a significant number of substantiated cases are closed following investigation or initial assessment.  Alternatively a significant number of unsubstantiated cases do find their way into ongoing CPS to received services associated with case or treatment plans.

· Substantiation is not necessary for remedial intervention. An official decision that goes on record about whether a person committed maltreatment does not contribute to helping a person or facilitating change at all. In fact it can create resistance and disruption during the remedial intervention process. Intervention methods and experience reinforce that processing what has happened (the maltreatment) and the person’s involvement in it is helpful while assigning guilt or what appears to the person as being labeled an abuser or neglector typically is counterproductive.

· Substantiation is not necessary to keep children safe. This needs some explaining since this is the reason for us writing this article. So we’ll address this as we go along. 
The Time Orientation
Timing is a huge issue in safety decision making. The reason is that a child’s safety is something that is related to the status of a child at a given time (actually in present time.) We don’t ask was the child safe or will the child be safe. We ask is the child safe now. Concepts that support decision making about a child’s safety are only useful if they take into account this timing concern.  

Most laws define child abuse and neglect as something that has happened. (We note exceptions like in the statute in the introduction which mentions threatened with abuse or neglect.) So, the practice of substantiation typically has and continues to confirm something that has happened. Consider that when you substantiate a physical injury you are deciding based on how the injury occurred (past tense.) What you are validating is, as an example, that this child’s injury is a result of physical abuse from harsh discipline that occurred last Saturday night when the child spilt milk at supper. As a conclusion that is not very helpful to tell you about what’s happening now and whether what is happening places the child in danger.
Actually it doesn’t have to be this way. Substantiation does not have to be isolated to things that have occurred – it simply just is the way it has been traditionally done and continues to be done most everywhere. So, what’s the alternative?
The Child Abuse Prevention and Treatment Act (CAPTA) is the Federal legislation that provides minimum standards that States must incorporate in their statutory definitions of child abuse and neglect. The CAPTA definition of "child abuse and neglect" refers to: "Any recent act or failure to act on the part of a parent or caretaker, which results in death, serious physical or emotional harm, sexual abuse, or exploitation, or an act or failure to act which presents an imminent risk of serious harm" (our underline.)  This definition moves us away from substantiation based on what has been and allows for a more robust way of thinking about what conclusion is being reached to authenticate what’s going on in a family. Imminent risk of serious harm is synonymous with impending danger. It refers to children who are unsafe.
CAPTA also requires states to develop and maintain “procedures for immediate steps to be taken to ensure and protect the safety of the abuse and neglected child and any other child under the same care who may be in danger of abuse or neglect…” (our underline.)  The expectation in the law is that children who have been maltreated and those who may be in danger of maltreatment deserve the same consideration. If we employ the “imminent risk of serious harm” then we can understand that is that this consideration is at a danger or safety level. This kind of provision can form for us a basis for always including within a substantiation standard children who may not have been maltreated but who are in danger of being maltreated – those who are not safe. 
We know that the concept of substantiation is not necessary or helpful with respect to child safety intervention and decision making. But substantiation is here to stay (apparently) so perhaps it can be reframed to be more of a helpful intervention concept or at least not an inhibiting influence. The National Child Abuse and Neglect Data System (NCANDS) is the federal system that collects data on child abuse and neglect from all the States.  NCANDS defines “substantiated” as: “A type of investigation disposition that concludes that the allegation of maltreatment or risk of maltreatment was supported or founded by State law or State policy.” (Our underline.)  Of course risk of maltreatment is not the same as impending danger but these concepts do have one thing in common. Each is concerned about what is expected to happen to a child. If policies and statutes could borrow from the spirit of the NCANDS definition about what is likely to happen to a child because of what is going on now in a family, we might find that the substantiation concept and practice could be more useful.  As a practical example, in some jurisdictions CPS agencies or their attorneys require the investigator/initial assessment worker to reach a substantiation finding before invoking court jurisdiction.  This means unsubstantiated cases with unsafe children may not have the benefit of court oversight. If, in those jurisdictions, the substantiation policy and practice also included findings related to risk of maltreatment and/or (even better) threat of serious harm (impending danger) CPS staff would be empowered to be more effective in protecting children.
Standard of Proof
We asked a former investigation worker what standard of proof she and her colleagues used when substantiating reports of maltreatment.  She thought about it momentarily, seemed a little confused by “standard of proof”, and then said, “We didn’t use any particular standard. It was just based on what we believed.” (3)
Supposedly substantiation is an authentication that evidence exists which confirms that child maltreatment has occurred. The evidentiary standard is usually credible evidence or a preponderance of evidence or as the law in our introduction says “reasonable cause to believe.“ So, the standard is kind of like enough believable information and facts that would cause a reasonable person to conclude that child maltreatment occurred or information that suggests that the probability of child maltreatment having occurred is over 50%.  The primary way this judgment is reached across the country is a worker draws the conclusion which is usually approved by a supervisor. In other words, the credible evidence is never qualified or judged by an outside entity – unless the decision is contested which is becoming a much more common reaction. In the 1990s the National Association of Child Welfare Administrators (NAPCWA) produced Guidelines for a Model System of Protective Services for Abused and Neglected Children and Their Families which promoted courts responsible for the substantiation decision. These Guidelines were developed by national child welfare leaders who knew that the veracity and quality of substantiation decisions were highly questionable. The position in the Guidelines also was influenced by the significance of the substantiation decision on the lives of people once labeled as abusers or neglectors. For these reasons NAPCWA realized that this decision should be turned over to the courts.  The point is that the standard for making decisions to confirm that maltreatment has occurred is not rigorous; varies across jurisdictions if not even workers; is not applied consistently; and is not applied uniformly among cases. So, one must be guarded in terms of what the decision really means. 
Meaning 
The study concluded that in 12.5% of unsubstantiated cases children were unsafe. (4)
What does the substantiation mean in relation to child safety?  Remember that substantiation means that a CPS worker has concluded that child maltreatment as reported exists. This is not a decision about whether a child is in danger. So, in effect, substantiation is not a particularly useful concept for assessing and confirming threats to child safety. Why is that? Maltreatment can have occurred or even be occurring yet the child can be safe. Alternatively maltreatment may not have occurred in a case yet the child is unsafe.
Actually maltreatment is not a very good concept upon which to base intervention decisions unless an agency is going to serve all substantiated cases regardless of the nature and extent of the maltreatment.    Maltreatment is a very complex, dynamic family phenomenon. It comes in various qualities, kinds, degrees, duration, and interpretations. What is one person’s example of physical abuse is another’s of physical discipline. It varies from kids missing school (educational neglect) to kids being held captive in basements and starved (extreme physical neglect and emotional abuse.)   It includes a one time incident in an other wise healthy, normal family to a chronically neglectful family living what has become an intergenerational lifestyle. Because child abuse and neglect comes in all sorts of forms, levels, variations, intensities and degrees the substantiation decision hardly has any meaning at all unless the decision is carefully qualified (e.g., severity.)
It is true that in cases which involved threats to a child’s safety, maltreatment is often, if not usually, apparent. However, this is not always true. Therein lies the problem of using substantiated maltreatment (even if the decision is correct) as the most compelling thing when also deciding about safety.  It is a fact and experience shows us that workers correctly substantiated several reports on a single family and in each instance the child was safe. Alternatively it is also a fact and experience and evaluation findings show us that a significant number of reports are unsubstantiated and the children are in danger.
Validity and Value

In this high-risk sample, the behavioral and developmental outcomes of 8-year-old children with unsubstantiated and substantiated maltreatment reports filed between ages 4 and 8 were indistinguishable. (5)

The main finding is that unsubstantiated cases are at high risk for recidivism, in many cases as high a risk as substantiated cases. (6)
Currently, an appeal of a substantiation made by an alleged perpetrator is initially reviewed internally by a review panel of Division staff.  Approximately 10 - 12% of the appealed substantiations are overturned at this level. (7)

We’ve already mentioned problems in quality of substantiation decision making earlier when discussing the standard of proof. So, here we simply re-emphasize that the validity and value of this concept for decision making in CPS in general are challengeable and its worth in safety decision making is limited as a variable calculated into the safety assessment.
Publications by Douglas Besharov in the 1980s began an academic process followed by other authors and researchers raising serious questions about the validity and value of the substantiation decision. We have conducted studies ourselves in which we considered the quality and accuracy of substantiation decisions and, like others, have found that such decisions are highly suspect.  Well established evidence and experience exists that should cause child welfare and legal professionals to be guarded about how much weight, confidence and reliance are given to the substantiation of abuse and neglect in their deliberations related to impending danger and child safety. 
Closing
The determination of impending danger – whether a child is safe or not – requires an analysis of child functioning and vulnerability; general parenting practices; disciplinary practices; the general functioning of adults within the home; and the extent and nature of maltreatment. Notably the content concerned with substantiation (the extent and nature of maltreatment) represents only part of what one needs to know and consider when assessing safety.  Safety assessment involves analyzing individual and family conditions, behavior, perceptions, attitudes, motives, emotions and situation to determine whether threats to safety exist. Those threats, in all safety assessment models, are identified within criteria (a list of standardized threats.)  Seventy percent of the threats within most models are not directly associated with or revealed by maltreatment.  Not recognizing this reality while relying too much on substantiation of maltreatment can compromise the effectiveness of safety intervention.  
Earlier we mentioned that the concept of substantiation came about in the 1970s. Safety intervention models were introduced in 1988 and developed mostly within the past ten years. This history helps us to understand and put in perspective that substantiation as a decision that operationalizes intervention is archaic; it was created under different circumstances for different needs and reasons. As CPS moves more profoundly in the direction of safety driven intervention systems, the application of the concept of substantiation will need to be reconsidered.  
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